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Is development in rural areas going to get easier? 

 

That might be too optimistic a spin on some of what has emerged recently in 

legislation and elsewhere. But there are serious moves afoot to kick-start growth by 

loosening some of the ties that have been holding rural development back. 

 

Permitted Development 

 

Although not allowing direct change to residential use, nonetheless the new 

permitted development rules increase farmers’ options as regards the conversion of 

agricultural buildings to various commercial uses, with less cost, less paperwork and 

less delay. 

 

There is some small print worth bearing in mind:- 

 

 buildings must have been in agricultural use on and since 3 July 2012; 

 even for small changes under the amended GPDO, farmers need to notify 
their local authority;   

 where the cumulative floor space benefitting is between 150 and 500 sq. 
metres, the view of the local authority must be sought re: whether prior 
approval regarding certain impacts (on transport, noise, contamination and 
flood risk) will be needed; 

 the cumulative floor space benefitting must not exceed 500 sq. metres within 
an agricultural unit; 

 any external alterations or additional development outside the building may 
still need consent in the usual way; 

 listed buildings and scheduled monuments are not eligible. 

 

Town and Village Greens  

 

As well as making headline changes to the planning regime, the Growth and 

Infrastructure Act 2013 has introduced some welcome changes to town and village 

green registration rules in England. When fully implemented, these will make it more 

difficult for those who seek to register land as a town or village green in order to block 

development.  

 

The changes are as follows:- 

 

 the period for registration following 20 years recreational use “as of right” 
has been cut from two years to one; 

 landowners will be able to deposit a statement and map to bring any “as 
of right” recreational use period to an end; 

 registration will be restricted where a trigger event has taken place. 

 

Trigger events are: 
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 a planning application; 

 a draft or full development plan document or proposal for neighbourhood 
plan which identifies land for development; 

 an application for an order granting development consent. 

 

The trigger event provisions are already in force. The other two provisions are in 

force from 1 October 2013.  

 

Restrictive Covenants 

 

Restrictive covenants can rear their heads and block development even when 

planning consent has been granted. However, such covenants are not necessarily 

binding for ever and in every circumstance, as two recent cases demonstrate.  

In the case of Re Brainshaugh House, John and Elizabeth Coombes wanted to 

redevelop property which had been part of Sir Anthony Milburn’s estate. A number of 

covenants restricting development had been put in place when the couple bought the 

property in 2002, for the benefit of Sir Anthony, his wife and descendants. Sir 

Anthony at that time still owned the rest of the estate.  

 

Sir Anthony sold the majority of the estate to unrelated parties in 2008. After 

obtaining planning permission for their planned redevelopment, Mr and Mrs 

Coombes applied to the Upper Tribunal (Lands Chamber) under s84 of the Law of 

Property Act 1925 to have the restrictive covenants discharged on the grounds that 

they were obsolete. For a covenant to be deemed obsolete an applicant needs to 

show that it is no longer possible for it to serve its original purpose, because of 

changes in the character of the property or the neighbourhood, or other 

circumstances which the tribunal may deem material. 

 

Despite a previous decision interpreting “change of circumstances” to  include only 

physical changes and not changes in legal status, the Upper Tribunal in Re 

Brainshaugh House agreed with the applicants that a change in legal status – namely 

the sale of most of the remaining estate to unrelated parties – was a material change 

of circumstances. Seven out of eight covenants were discharged; the one remaining 

covenant was modified in return for compensatory payment. 

 

A second case, Cosmichome Ltd v Southampton City Council, dealt with the 

payment of overage on the grant of planning permission. The city council had sold 

some land to the BBC for use as a television studio; the court was asked to decide 

on the enforceability of a clause which, although referred to repeatedly as a 

restrictive covenant, was in reality an obligation to pay money to the city council if 

planning permission for change of use from a television studio was granted.  

http://www.bailii.org/uk/cases/UKUT/LC/2012/LP_3_2011.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1378.html
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The clause was expressly stated to be for the benefit of “the adjoining and adjacent 

land of the Council….” Hence the overlap with restrictive covenants, which must 

“touch and concern” neighbouring land held by the covenantee. Unfortunately for the 

council, it was unable – by any stretch – to establish that a change of use would have 

a negative effect on the neighbouring land which it owned. The court was robust in 

finding that, despite the terms in which the covenant was couched, it was about 

keeping the BBC on the site and extracting payment should the BBC try to move on.  

 

Overturning restrictive (or purported restrictive) covenants is far from a foregone 

conclusion, and compensation to those with the benefit of the covenants is likely to 

be payable, along with the costs of the application.  Each application will depend on 

its own facts, but these cases – and others – show that the tribunal and the courts 

are prepared to take a practical view when balancing the need for development 

against the rights of those who have the benefit of restrictions.  

 

Conservation covenants – a help or a hindrance? 

Looking at things through a slightly longer lens, we see conservation covenants 

being proposed by the Law Commission. Not everything the Commission consults 

on makes it onto the statute book, but there is a head of steam building behind the 

creation of a new creature of law, the statutory conservation covenant.  

It is not immediately apparent how these long-term, binding and fully enforceable 

conservation covenants might facilitate development. But they can and will, if 

designed and promoted so that they are used within the planning system to help 

offset the harm to biodiversity that a particular development may cause.  

Biodiversity offsetting is one way of compensating for harm; and conservation 

covenants can both secure offsetting measures and ensure that they are maintained 

even when offset sites change hands. That should give greater assurance to 

planning authorities, enabling them to be more confident about granting permission 

for development. 

Roythornes has unrivalled experience assisting its farming clients with 

planning, development and protecting their position. If you would like to 

discuss any of the above, call Julie Robinson  in the first instance.  

  

 

http://lawcommission.justice.gov.uk/docs/cp211_conservation_covenants.pdf
http://www.roythorne.co.uk/RoythornesPeople-profile/160/Julie-Robinson.html

